INTRODUCTION
The law regarding state taxation in Indian country 1 is one of the last bastions of legal formalism in tax law jurisprudence. 2 The ability of a state to tax in Indian country turns on the legal
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incidence of the tax. 3 A tax on the tribe or tribal members is generally forbidden. A tax on nonmembers doing business with the tribes or tribal members is generally allowed-even if the economic incidence of the tax falls on the tribe or tribal members. Other areas of tax jurisprudence, such as the rules regarding when states can impose a tax on interstate commerce, have long abandoned such a formalistic approach.
Since formalism is the norm in Indian country, and there is no overriding system in place to reconcile overlapping state and tribal claims to tax revenue, state/tribal tax disputes can quickly become contentious. A recent battle between the state of Idaho and the tribes within its borders over fuel tax revenue exemplifies the truculence of state/tribal tax disputes, but also shows that amicable resolution is possible when the courts take small steps away from legal formalism. The purpose of this article is to analyze the conflict over the Idaho motor fuel tax and what it reveals about resolving tax disputes in Indian country.
This article is organized in three main parts. The first part provides needed background information on Indian tribes in general, their legal status, and an overview of federal, tribal, and state taxation in Indian country. The second part then analyzes the recent motor fuel tax dispute in Idaho and the litigation and state and tribal maneuvering that it spawned. The third part concludes by suggesting what the Idaho motor fuel tax conflict reveals about resolving tax disputes in Indian country.
AN OVERVIEW OF TAX ISSUES IN INDIAN COUNTRY
To understand the context of the Idaho fuel tax controversy, this part provides an overview of Indian tribes and the complex tax issues that can arise in Indian country. 4 
Overview of American Indian Tribes The Legal Status of Indian Tribes
American Indian tribes occupy a unique position in American law. Along with the federal government and the state governments, Indian tribes are considered sovereign entities, in that they have inherent power to govern. 5 In fact, tribes, collectively, are sometimes called the ''first 3 The ''incidence'' of a tax refers to the ''party on whom the burden of a tax falls'' (see Westin, R. 2000. WG&L Tax Dictionary, 345). Policymakers normally distinguish the ''legal incidence'' of a tax from the ''economic incidence'' of a tax. The legal incidence of a tax falls on the party that is required, by the tax statute, to actually pay the tax to the state. The economic incidence refers to the party(ies) that actually bear the burden of the tax. For example, the legal incidence of the federal corporate income tax falls on the corporation itself (see IRC §11), while the economic incidence may fall on the corporation's workers, shareholders, vendors, and / or suppliers-depending on the ability of the corporation to pass on the cost of the tax to those parties. While legal incidence is a function of the taxing statute, economic incidence is a function of contractual arrangements and market realities. sovereign, '' 6 since tribal sovereignty existed prior to the arrival of Europeans in what is now the United States. 7 Today, tribes continue to enjoy a certain degree of sovereignty, but such sovereignty is subject to control by the federal government. 8 Tribes, while governmental entities, are not considered ''states'' or ''foreign nations'' for most purposes of the law. 9 Consequently, the systems that have developed to reconcile multijurisdictional claims to taxation in the multistate and international arenas, like the Uniform Division of Income for Tax Purposes Act and the general tax treaties between the U.S. and other countries, do not apply in Indian country.
10
Under the Indian Commerce Clause of the U.S. Constitution, the federal government has exclusive power over Indian tribes.
11 States, therefore, may only exercise authority on tribal lands within their borders if federal law so provides.
12
There are 564 federally recognized tribes in the United States, each with their own culture, traditions, history, government, and economic status.
13

Federal Policy and Tribal Economies
The goals of federal policy towards Indian tribes have varied over the years, 14 but current federal Indian policy emphasizes tribal self-government and self-determination. 15 The idea is that tribes should, to the extent possible, run their own affairs and become less dependent on help from the federal government. If Indian tribes are to be truly self-sufficient, they must develop sophisticated governments with steady revenue streams that can fund needed services. Realistically, this can only occur with economic development by and/or for the tribes. (available at SSRN: http: / / ssrn.com / abstractϭ1474457) (indicating that law students often perceive the American legal system as encompassing only state and federal laws and advocating that law schools incorporate more tribal legal issues into the curriculum to address this misperception). 7 When the Europeans first arrived in America, ''the tribes were sovereign by nature and necessity; they conducted their own affairs and depended upon no outside source of power to legitimize their acts of government.'' Canby, supra note 5, at 76. Indeed, the European powers implicitly acknowledged tribal sovereignty by dealing with the tribes as they would other foreign governments and by leaving the tribes to govern their own internal affairs. Tribes take a variety of approaches to self-government and economic development. Some tribes eschew commercial ventures of their own, relying on non-Indians to come onto the reservation, operate businesses that provide jobs, and pay taxes that fund the tribal government.
17
Other tribes focus on developing commercial operations of their own to provide jobs and provide revenue (via profits) to the tribal treasury.
18 Some tribes combine these two approaches.
19
For those tribes that choose to start their own businesses, the most obvious example is the operation of tribal casinos. 20 These range from the large, ''Las Vegas'' style casinos such as the Mohegan Sun (operated by the Mohegan Tribe) 21 and Foxwoods (operated by the Mashantucket Pequot Tribal Nation) 22 in Connecticut to much smaller establishments run by tribes in more remote areas. 23 Tribes engage in many commercial activities beyond gambling, however. Tribes run hotels, timber operations, restaurants, manufacturing plants, industrial parks, smoke shops, professional sports franchises, and (most relevant for present purposes) gas stations. 24 Some tribes have become low-cost locations for outsourcing of corporate functions, 25 or even venues for unpopular industries, such as cement factories. 26 In addition, Indian tribes control approximately 56 million acres of land, some of which contain minerals and other natural resources.
27
The expansion of business activities on Indian reservations (whether or not related to gaming; whether or not operated by the tribe itself) inevitably leads to more non-Indian individuals 17 Such tribes are essentially following the economic model used by the states. The Navajo Nation, based on the largest reservation in the United States, generally follows this model. 
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and entities doing business in Indian country. The increased commercial activities on reservations thus highlight and complicate tax issues in Indian country, a subject to which we now turn.
Federal Taxation
In general, Indian tribes are not subject to the federal income tax on any activities which they undertake directly 28 or through a federally chartered Indian corporation. 29 The exemption covers income from all tribal undertakings, regardless of whether they are governmental or commercial in nature 30 and regardless of whether such activities are conducted on or off the reservation. 31 Activities a tribe conducts via a state-chartered corporation, however, are subject to the federal income tax. 32 The broad exemption from the federal income tax enjoyed by Indian tribes is the product of longstanding IRS policy rather than the product of specific provisions of the Internal Revenue Code.
33
With a few exceptions, 34 individual tribal members are subject to the federal income tax like all other citizens of the United States.
35 Non-Indians doing business on Indian reservations are generally subject to federal tax in the same manner as when they operate elsewhere in the United States.
36
Tribal Taxation
In discussing tribal and state tax issues in Indian country, it is important to distinguish between ''members'' of the tribe and ''nonmembers'' of the tribe. An individual Indian is a member In fact, such distributions are subject to federal income tax withholding. IRC §3402(r). Such distributions are only allowed pursuant to a formal plan that has been approved by the Secretary of the Interior. 25 U.S.C. §2710(b)(3). 32 Rev. Rul. 94-16, 1994-1 C.B. 19. 33 While the Code does not directly address the income taxation of Indian tribes, IRC §7871 does treat tribes as states for certain enumerated purposes. For example, tribes, like states, are eligible to receive tax-deductible charitable contributions and, with certain restrictions, are eligible to issue tax-exempt bonds. IRC §7871(a)(1) and (a)(4). In addition, taxes paid to Indian tribal governments are deductible in the same manner as taxes paid to states under §164. While there are no definitive rulings on point, the exemption granted to tribes does not appear to be required by the U.S. Constitution. For a detailed discussion of this issue, see Cowan, Leaving Money, supra note 4, at 383-388. As Indian casinos began to proliferate in the 1990s, Congress considered, but never enacted, proposals to tax casino profits at the tribal level. 34 The exceptions are relatively narrow, dealing with income from ''allotted lands'' held in trust for the tribal members by the federal government (see Rev. Rul. 67-284, 1967-2 C.B. 55) and income earned from fishing rights granted by a treaty (see IRC §7873). In addition, certain settlement payments received from the federal government are exempt. The exemptions for settlement payments are not included in the Internal Revenue Code, but are enumerated elsewhere in the U.S. Code on a tribe-by-tribe (and settlement-by-settlement) basis. See, e.g., 25 U.S.C. §589 (exempting certain settlement payments made to members of the Shoshone tribes). 35 Squire v. Capoeman, 351 U.S. 1 (1956) . Recall that per-capita distributions of casino profits are subject to taxation. See supra note 31. 36 Businesses operating on Indian reservations, however, may be eligible for certain federal tax incentives, such as an employment tax credit and accelerated depreciation for property used in Indian country. IRC §45A (Indian employment tax credit); IRC §168(j) (accelerated depreciation).
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of a tribe if he/she is listed on the membership roll of the tribe controlling the reservation on which he/she resides or does business. All others, including non-Indians and members of other Indian tribes, are considered nonmembers.
37
As sovereign governments, tribes have the power (and the need) to impose taxes on their members and on nonmembers doing business within their jurisdiction. 38 Most tribal tax systems are of relatively recent vintage, having been spurred by increased revenue needs in the wake of the modern federal Indian policy's emphasis on self-government. 39 Because of poor economic conditions on many reservations, tribal taxes tend to be targeted at outsiders and tend to be transaction-based taxes, like severance taxes, sales taxes, hotel occupancy taxes, and (most relevant for present purposes) fuel taxes.
40
State Taxation
Allowance of State Taxation in Indian Country
Recall that the federal government has exclusive authority over Indian tribes. State power in Indian country is, thus, rather limited. In this vein, the U.S. Supreme Court has noted that states are prohibited from taxing tribes and tribal members directly with regard to their onreservation activities unless such taxation has been allowed by federal law. 41 States may, however, generally tax tribal members and tribes on their off-reservation activities. 42 40 The Navajo Nation, for example, has one of the most sophisticated tribal tax systems. The Navajos impose, for example, a 5 percent business activities tax on net gains from reservation business operations, an 18-cent per gallon fuel tax, an 8 percent hotel occupancy tax, a 3 percent sales tax, and a 4 percent severance tax. 
The Use of Legal Formalism
The ability of states to impose taxes in Indian country turns on the legal incidence of the tax. If the legal incidence is on the tribe or tribal members, taxation is prohibited. If the legal incidence is on a nonmember, taxation is generally allowed-even if the economic incidence of the tax is ultimately borne by the tribe or tribal members. 45 Using legal incidence as the touchstone of taxation is formalistic, allowing states to effectively tax tribes and tribal members by calibrating their tax statutes to place the legal incidence of a tax on nonmembers, rather than the tribe or tribal members.
46 Such formalism ignores the practical effects of allowing states to tax activity in Indian country.
What makes the U.S. Supreme Court's formalistic approach to state taxation in Indian country so unusual is that the Court has largely abandoned legal formalism in other areas of state taxation. In 1977, for example, the Court abandoned formalistic rules under which the ability of a state to tax interstate commerce turned on the wording of its tax statutes. 
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interstate commerce would be allowed under the Dormant Commerce Clause. 48 Historically, state taxes on ''the privilege of doing interstate business'' in the state were not allowed by the Dormant Commerce Clause, but state taxes on the ''the privilege of exercising corporate functions within the state'' were allowed. 49 The analysis was based on the wording of the statute rather than the substance of the actual tax. 50 Recognizing the need to abandon formalistic rules in favor of a more practical approach, the Court articulated a four-pronged test to determine when a state tax on interstate commerce would pass muster under the Dormant Commerce Clause: the tax must (1) be applied to activity with ''substantial nexus'' with the state, (2) be ''fairly apportioned,'' (3) ''not discriminate against interstate commerce,'' and (4) be ''fairly related to the services'' the state is providing. 51 Complete Auto Transit thus represents a departure from legal formalism towards practical analysis in Dormant Commerce Clause considerations of state taxation-a path which the Court's approach to state taxation in Indian country has yet to take. It is also important to note that legislatively imposed (rather than judicially imposed) formalistic rules are often desirable. As virtually every major Dormant Commerce Clause case notes, many state tax matters are best left to the states themselves or to Congress, rather than the courts. See, e.g., Commonwealth Edison Co. v. Montana, 453 U.S. 609, 628 (1981) (indicating that ''the appropriate level or rate of taxation is essentially a matter for legislative, not judicial, resolution'' because any courtimposed test would not ''adequately reflect the numerous and competing economic, geographic, demographic, social, and political considerations that must inform'' such a rule); Moorman Mfg. Co. v. Bair, 437 U.S. 267, 280 (1978) (refusing to impose uniform apportionment rules on the states for income tax purposes because any uniform rules should only be established ''after due consideration is given to the interests of all affected States''-which is a policy task best handled by Congress rather than the Court). Legislatively imposed rules, although formalistic, are more likely to reflect practical realities in that they result from compromises between states and the business community. In sharp contrast, the use of legal incidence as the touchstone of state taxation in Indian country is like the Spector Rule: a judicially imposed rule divorced from practical realities allowing states to attain the results they want merely by the wording of their taxing statutes.
State/Tribal Tax Interaction
As the rules summarized above make clear, under current Supreme Court jurisprudence, states and tribes often have the ability to tax the same transactions. 53 This overlapping state/ tribal taxing jurisdiction may result in double taxation, a circumstance which is generally not tolerated in multistate or international tax law. 54 When it comes to multistate taxation, the Dormant Commerce Clause requires that state taxes on interstate commerce be fairly apportioned. 55 For income taxes, states generally use an apportionment formula to capture their portion of a multistate company's income. 56 For sales taxes, double taxation is avoided because every state with a sales/use tax generally allows a credit for sales/use taxes validly paid to other states. 57 In the international arena, the foreign tax credit and a network of tax treaties with foreign governments help ameliorate double taxation.
58 While approaches to ameliorating double taxation in the multistate and international tax arenas are not always successful, at least there are mechanisms in place to deal with the double tax problem. These approaches are of no help in the unique tax world of Indian tribes.
The possibility of double taxation can have a chilling effect on nonmember investment in Indian country, stifling economic development. Indeed, double taxation is part of what has been dubbed the ''Indian differential''-a combination of factors that make reservations much less attractive to investment than non-Indian communities. 59 For example, a nonmember company extracting oil on an Indian reservation may be subject to both state and tribal severance taxes. 60 53 Essentially, this reflects the fact that there is a broad, localized government-within-a-government problem that haunts Indian law in general. Two governments-tribal and state-have at times equal jurisdiction over the same territory. The only government with superior power, and the potential to mediate state / tribal disputes, is the federal government. 54 The interaction of state and tribal tax systems can also lead to problems that create unfair advantages for the Indian tribes.
These mainly revolve around tribes and tribal members using their exemption from state taxes to (improperly) sell cigarettes to nonmembers free of state tax over the Internet. See, generally, Sirois, J. (1995) . The result of the credit system is that a taxpayer will end up paying sales / use tax at the higher of the two tax rates at issue. 58 IRC §901 (the foreign tax credit); Isenbergh, J. 2000. International Taxation 12, 118, noting that the U.S. tax system attempts to limit double taxation in the international arena, but that it can sometimes fail to do so given the ''inconsistent rules of source in different countries imposing overlapping taxes.'' Double taxation can also result when jurisdictions apply different taxes or use different tax bases. The system of treaties used in international taxation somewhat resembles the use of compacts by tribes and states to resolve various jurisdictional conflicts. The use of state / tribal compacts is discussed below. 59 The term ''Indian differential'' has been attributed to former Navajo President Petersen Zah. Kurman, M. J. 1994. Indian investment and employment tax incentives: Building a new highway to Indian country for private sector businesses and jobs. 41 Fed. B. News and J. 578, 583. Other factors that stifle development in Indian country include lack of infrastructure and the uncertain legal landscape resulting from the complex mix of federal, state, and tribal law. 60 See, e.g., Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163 (1989) (upholding both state and tribal severance taxes on the production of oil and gas on reservation land by nonmembers). These taxes, it should be noted, are on top of any royalty that the oil company may be paying to the tribe in exchange for access to the oil. Tribes have been known to negotiate a royalty agreement with a nonmember extractor and later impose a severance tax on the removal of the oil from the tribe's land. See, e.g., Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 133 (1982) . The Court has upheld the ability of a tribe to use its sovereign power to impose a tax under these circumstances. Id. at 159.
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If that same company had been operating outside of Indian country, only the state tax would apply. All else being equal, the nonmember company would most likely choose to operate on non-Indian land before exploiting the resources within Indian country. 61 At first glance, double taxation may not seem like a major factor when it comes to investment decisions in Indian country. The economic impact, however, is often very real. One economic analysis noted, for example, that a double severance tax would reduce on-reservation production, leading not only to a reduction in tax revenue, but a reduction in royalties paid to the tribe and a reduction in onreservation employment opportunities. 62 The economic impact of a double motor fuel tax (the issue here) is less well documented. A double tax, however, would obviously put on-reservation gas stations at a competitive disadvantage compared to off-reservation gas stations. 63 Furthermore, the specter of double taxation would obviously discourage both tribes and nonmembers from opening gas stations on Indian reservations.
One could argue about which government (state or tribal) is at fault for the presence of double taxation. In reality, both tribes and states need to finance their operations and both (along with the federal government) provide services (roads, schools, a court system, etc.) that benefit nonmembers operating in Indian country. Accordingly, in most cases, both the tribe and the state have valid claims to tax revenue from activity taking place on Indian reservations. Implicitly acknowledging this, the Supreme Court has largely refused to prioritize one government's assertion of tax jurisdiction over the other's, often allowing both the state tax and tribal tax to stand. 64 The absence of a jurisprudential resolution to the competing (and often meritorious) tribal and state claims to taxation stokes historic enmity between tribes and states and can lead to rather contentious state/tribal tax disputes. 65 Absent a revision in the Supreme Court's views on state/tribal tax matters, there are two primary ways that state/tribal tax conflicts could effectively be resolved: congressional intervention or the use of state/tribal compacts. Congress could use its plenary power over the tribes 66 and its power over state taxes that implicate interstate commerce 67 to develop a scheme to reconcile tribal and state claims to taxation of nonmembers in Indian country. To date, however, Congress has shown little interest in doing so. 68 Even if Congress had the desire to deal with this issue, it is unlikely it would be able to develop one set of rules that would fairly reconcile
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competing state and tribal claims to tax revenue in every case. Each state/tribe relationship is unique-with the state providing some services and the tribe providing others. In some cases, the tribe may be providing significant services on the reservation and should have first claim to the tax revenue. In other cases, the state may be providing significant services in Indian country and should have first claim to the tax revenue. Given the diversity of state/tribal relations, a national ''one size fits all'' rule is unlikely to yield satisfactory results in all cases.
As an alternative to congressional action, states and tribes can try to put aside their differences and negotiate tax compacts to avoid double taxation, provide certainty, and allocate tax revenue between the tribal government and the state government. Over 200 state/tribal tax compacts are in existence. 69 The scope and provisions of tax compacts can vary greatly. 70 Often, however, the tribe will agree to collect a tax on the reservation that equals the state tax charged off the reservation. This will prevent the reservation from becoming a tax haven and also eliminate the specter of double taxation. The state and the tribe will then agree how they will divide the revenue collected via the on-reservation tax.
Compacts are advantageous to both parties and the business community because they provide certainty in an otherwise confusing area of the law. With a compact, the state and the tribe are assured of a predictable revenue stream and the business community is assured that it will not be treated more harshly on the reservation than off it. While compacts provide the best possible solution to state/tribal tax conflicts, it is often difficult-as the discussion of the Idaho motor fuel tax illustrates-to get the states and tribes to put aside their differences and agree to work towards a common solution. Another problem, given the odd legal landscape underlying these disputes, is that one party (normally the state) often has the greater bargaining power. What is needed, then, is something that will bring the tribes and states together and level the playing field.
71
THE IDAHO FUEL TAX DISPUTE
This part reviews the Idaho fuel tax dispute and the litigation it spawned. The story of this controversy illustrates not only the contentious nature of state/tribal tax disputes, but also a possible path to resolving such disputes.
Lead-Up to the Ninth Circuit Case
Idaho imposes a 25-cent per gallon motor fuel tax. 72 The revenue from the tax is used to fund highway maintenance and construction. 73 Fuel distributors collect the tax and remit it to the state when making sales to fuel retailers. 76 The tax raises about $212 million per year. 77 Of that total, about $3.5 million is derived from Indian reservations.
78
A fuel distributor who sold fuel to the Coeur d'Alene Tribe challenged Idaho's motor fuel tax. 79 In 2001, the Supreme Court of Idaho, relying on the formalistic rules that apply in these situations, ruled that the tax was deficient because the legal incidence fell on the tribe (the retailer) rather than on the distributor of the fuel. 80 Accordingly, the Idaho fuel tax could not be imposed on sales made to Indian tribes in the state.
Two developments came in the wake of the Supreme Court of Idaho's decision. First, the tribes in Idaho (which were no longer required to pay the state fuel tax) each enacted their own fuel tax and earmarked the revenue from the tax to improve and maintain reservation roads. 81 Had the state tax been upheld, it would have been practically impossible for the tribes to impose their own fuel taxes. This is because such tribal taxes would have applied on top of the state tax, creating double taxation and encouraging customers to purchase cheaper fuel off the reservations (which would only be subject to one tax-the state tax). Essentially, the revenue that was formerly going to the state was now going to the tribes.
Second, Idaho amended its motor fuel tax statute and specifically declared that they were doing so to place the legal incidence of the tax on the distributor, rather than the retailer, with the intention of overturning the ruling of the Supreme Court of Idaho. 82 Given the formalistic rules that govern state taxation in Indian country, the state was attempting to regain its ability to tax fuel sold on reservations by shifting the legal incidence of the tax from the tribal retailers 75 for sales to retailers. 92 The court interpreted this rule as requiring the distributor to pass the tax on to the retailer. 93 Second, the Ninth Circuit noted that Idaho law allowed the distributor to keep a portion of the tax collected from the retailer as compensation for acting as an agent of the state in ''collecting and remitting'' the tax. 94 The court viewed this rule as casting the distributor in the role of tax collector and the tribal retailer in the role of taxpayer. 95 Third, the court noted that Idaho law allowed distributors a credit for fuel taxes it paid but was unable to collect from the retailer. 96 This could occur, for example, if the distributor purchased 100 gallons of fuel but only sold 70 gallons. 97 In that case, the distributor would be entitled to a credit for the tax on the 30 gallons that were never sold. 98 The state argued that this merely reflected the reality that the economic incidence of the fuel tax is passed on to the retailer, and that the ability to tax in Indian country does not turn on economic incidence. 99 The court disagreed and viewed the refund rule as providing a strong indication that the legal incidence of the tax was in fact on the tribal retailer rather than the distributor. 100 Finally, the Ninth Circuit decision noted that the retailers, unlike the distributors, are not allowed a refund for taxes that cannot be passed on to the retailers' customers and receive no compensation for collecting the tax on behalf of the state. 101 The court concluded that this meant that ''the tax buck stops with the Indian tribal retailers. '' 102 Taken together, all of these factors indicated that the legal incidence of the tax, despite the legislature's pronouncements to the contrary, continued to reside with the Indian tribal retailers. 103 As such, Idaho's revised motor fuel tax was unlawful as it applied to sales to tribal retailers. 104 The state then petitioned the U.S. Supreme Court for a writ of certiorari, a request that the Court denied. 105 One could observe that the Ninth Circuit was using something akin to economic incidence analysis to determine legal incidence. Normally, legal incidence is clear, especially if the state unambiguously indicates where the legal incidence resides. In refusing to accept the Idaho legislature's statement regarding incidence and by looking to federal law, the court injected substantive analysis into an otherwise formalistic test. In doing so, the decision somewhat dimmed what had been a bright-line test and created an atmosphere of uncertainty. It was that atmosphere, however, that may well have finally induced the tribes and the state to come together and resolve their motor fuel tax quarrels.
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have had little incentive to bargain with the tribes to divide the revenue and share the burden of road maintenance. While compacts are the most effective way to resolve state/tribal disputes, the state will have little incentive to negotiate with the tribes if they have full control over where to locate the legal incidence of their taxes. 125 By casting doubt on the ability of states to engage in formalistic maneuvers, Coeur d'Alene Tribe may have taken some power away from the states, perhaps (as occurred in Idaho) pushing them closer to the bargaining table with the tribes within their borders.
While the scope of the Ninth Circuit's less formalistic view of legal incidence is uncertainespecially since the Supreme Court seems to have backed away from that view in Wagnon 126 -it is that uncertainty that may actually aid the compact process. By making the states less sure of their ability to tax in Indian country and taking a few steps away from legal formalism, the court may have paved the way for fairer and more amicable state/tribal negotiations over tax issues.
Coeur d'Alene Tribe does not, by itself, solve the persistent problems that continue to plague taxation in Indian country. With no overriding system in place to reconcile competing claims of taxation between states and tribes, and with the U.S. Supreme Court seemingly clinging to formalism, conflicts like the one over the Idaho fuel tax will persist. Coeur d'Alene Tribe's small movement away from formalism is a welcome development, but stops far short of providing a clear, enduring solution to the tax battles that proliferate in Indian country. Perhaps the best one can hope for is that less formalistic approaches to the law will become more common. Such approaches could facilitate more fruitful negotiations that would yield fair tax-sharing agreements between states and the tribes within their borders.
